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§37.520

(6) Provisions for ownership and
rights in intellectual property devel-
oped previously or under the agree-
ment.

TOTAL FUNDING

§37.520 What is my responsibility for
determining that the total project
funding is reasonable?

In cooperation with the program offi-
cial, you must assess the reasonable-
ness of the total estimated budget to
perform the research that will be sup-
ported by the agreement. Additional
guidance follows for:

(a) Labor. Much of the budget likely
will involve direct labor and associated
indirect costs, which may be rep-
resented together as a ‘‘loaded’ labor
rate. The program official is an essen-
tial advisor on reasonableness of the
overall level of effort and its composi-
tion by labor category. You also may
rely on your experience with other
awards as the basis for determining
reasonableness. If you have any unre-
solved questions, two of the ways that
you might find helpful in establishing
reasonableness are to:

(1) Consult the administrative agree-
ments officers or auditors identified in
§37.505.

(2) Compare loaded labor rates of for-
profit firms that do not have expendi-
ture-based Federal procurement con-
tracts or assistance awards with a
standard or average for the particular
industry. Note that the program offi-
cial may have knowledge about cus-
tomary levels of direct labor charges in
the particular industry that is in-
volved. You may be able to compare as-
sociated indirect charges with Govern-
ment-approved indirect cost rates that
exist for many nonprofit and for-profit
organizations that have Federal pro-
curement contracts or assistance
awards (note the requirement in §37.630
for a for-profit participant to use Fed-
erally approved provisional indirect
cost rates, if it has them).

(b) Real property and equipment. In al-
most all cases, the project costs may
include only depreciation or use
charges for real property and equip-
ment of for-profit participants, in ac-
cordance with §37.685. Remember that
the budget for an expenditure-based
TIA may not include depreciation of a
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participant’s property as a direct cost
of the project if that participant’s
practice is to charge the depreciation
of that type of property as an indirect
cost, as many organizations do.

COST SHARING

§387.525 What is my responsibility for
determining the value and reason-
ableness of the recipient’s cost shar-
ing contribution?

You must:

(a) Determine that the recipient’s
cost sharing contributions meet the
criteria for cost sharing and determine
values for them, in accordance with
§§37.5630 through 37.555. In doing so, you
must:

(1) Ensure that there are affirmative
statements from any third parties
identified as sources of cash contribu-
tions.

(2) Include in the award file an eval-
uation that documents how you deter-
mined the values of the recipient’s con-
tributions to the funding of the
project.

(b) Judge that the recipient’s cost
sharing contribution, as a percentage
of the total budget, is reasonable. To
the maximum extent practicable, the
recipient must provide at least half of
the costs of the project, in accordance
with §37.215.

§37.530 What criteria do I use in de-
ciding whether to accept a recipi-
ent’s cost sharing?

You may accept any cash or in-kind
contributions that meet all of the fol-
lowing criteria:

(a) In your judgment, they represent
meaningful cost sharing that dem-
onstrates the recipient’s commitment
to the success of the research project.
Cash  contributions clearly dem-
onstrate commitment and they are
strongly preferred over in-kind con-
tributions.

(b) They are necessary and reason-
able for accomplishment of the re-
search project’s objectives.

(c) They are costs that may be
charged to the project under §37.625
and §37.635, as applicable to the partici-
pant making the contribution.

(d) They are verifiable from the re-
cipient’s records.
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(e) They are not included as cost
sharing contributions for any other
Federal award.

(f) They are not paid by the Federal
Government under another award, ex-
cept:

(1) Costs that are authorized by Fed-
eral statute to be used for cost sharing;
or

(2) Independent research and develop-
ment (IR&D) costs, as described at 32
CFR 34.13(a)(5)(ii), that meet all of the
criteria in paragraphs (a) through (e) of
this section. IR&D is acceptable as cost
sharing, even though it may be reim-
bursed by the Government through
other awards. It is standard business
practice for all for-profit firms, includ-
ing commercial firms, to recover their
research and development (R&D) costs
(which for Federal procurement con-
tracts is recovered as IR&D) through
prices charged to their customers.
Thus, the cost principles at 48 CFR
part 31 allow a for-profit firm that has
expenditure-based, Federal procure-
ment contracts to recover through
those procurement contracts the allo-
cable portion of its R&D costs associ-
ated with a technology investment
agreement.

§37.535 How do I value cost sharing
related to real property or equip-
ment?

You rarely should accept values for
cost sharing contributions of real prop-
erty or equipment that are in excess of
depreciation or reasonable use charges,
as discussed in §37.685 for for-profit
participants. You may accept the full
value of a donated capital asset if the
real property or equipment is to be
dedicated to the project and you expect
that it will have a fair market value
that is less than $5,000 at the project’s
end. In those cases, you should value
the donation at the lesser of:

(a) The value of the property as
shown in the recipient’s accounting
records (i.e., purchase price less accu-
mulated depreciation); or

(b) The current fair market value.
You may accept the use of any reason-
able basis for determining the fair mar-
ket value of the property. If there is a
justification to do so, you may accept
the current fair market value even if it

§37.550

exceeds the value in the recipient’s
records.

§37.540 May I accept fully depreciated
real property or equipment as cost
sharing?

You should limit the value of any
contribution of a fully depreciated
asset to a reasonable use charge. In de-
termining what is reasonable, you
must consider:

(a) The original cost of the asset;

(b) Its estimated remaining useful
life at the time of your negotiations;

(c) The effect of any increased main-
tenance charges or decreased perform-
ance due to age; and

(d) The amount of depreciation that
the participant previously charged to
Federal awards.

§37.545 May I accept costs of prior re-
search as cost sharing?

No, you may not count any partici-
pant’s costs of prior research as a cost
sharing contribution. Only the addi-
tional resources that the recipient will
provide to carry out the current
project (which may include pre-award
costs for the current project, as de-
scribed in §37.830) are to be counted.

§37.550 May I accept intellectual prop-
erty as cost sharing?

(a) In most instances, you should not
count costs of patents and other intel-
lectual property (e.g., copyrighted ma-
terial, including software) as cost shar-
ing, because:

(1) It is difficult to assign values to
these intangible contributions;

(2) Their value usually is a mani-
festation of prior research costs, which
are not allowed as cost share under
§37.545; and

(3) Contributions of intellectual prop-
erty rights generally do not represent
the same cost of lost opportunity to a
recipient as contributions of cash or
tangible assets. The purpose of cost
share is to ensure that the recipient in-
curs real risk that gives it a vested in-
terest in the project’s success.

(b) You may include costs associated
with intellectual property if the costs
are based on sound estimates of market
value of the contribution. For example,
a for-profit firm may offer the use of
commercially available software for
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